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JURI SDI CTI ONAL STATEMENT

By Information filed in the Crcuit Court of Cape

G rardeau County, M ssouri on October 5, 1992, M. Lyons
was charged with three counts of nurder in the first
degree (T.L.F. 1, 15)%. After the first phase of trial,
the jury returned verdicts of guilty of nmurder in the
first degree on two counts, and guilty of involuntary
mans| aughter on the remaining count (T.L.F. 12). After
t he second phase of trial, upon one nurder first degree
count, the jury recomended death, upon another nurder
first degree count, the jury could not decide

puni shnment, and upon the involuntary mansl aughter count,

L“T L.F." refers to the Trial Legal File prepared
for and tendered to this Court as part of the Record of
Appeal upon the original consolidated appeal. R L.F.
refers to the Rule 29.15 Legal File tendered to this
Court. “Tr.” refers to the Trial transcript. Al such
itens are still contained in this Court’s files related
to these matters. “L.F.” refers to the Legal File

prepared in this proceeding.



the jury recommended a seven year sentence (T.L.F. 12).
M. Lyons was then sentenced by the Trial Court to
deat h upon each nurder in the first degree count, and to
seven years inprisonnment upon the involuntary
mans| aughter count (T.L.F. 13). Upon direct appeal,
addressing the issues then raised, this Court affirned
the convictions and sentences. State v. Lyons, 951
S.W2d 584, 587 (M. banc 1997).

Thereafter, M. Lyons’ original Rule 29.15 Petition
was prepared by counsel, and filed on M. Lyons’ behalf
(RLF 1, 5. Counsel then filed M. Lyons’ Anmended
Petition (R L.F. 1, 16). Upon the grounds then raised,
the 29.15 notion was overruled (R L.F. 143). This Court
affirmed that judgnent. Lyons v. State, 39 S.W3d 32
(Mb. banc 2001).

On March 15, 2003, petition was brought in the
Motion Court requesting that that Court reopen Rul e
29. 15 proceedings in light of M. Lyons abandonnment by
post-conviction counsel and in light of M. Lyons’
mental inconpetence at the tine of the Rule 29.15

proceedings (L.F. 1-45). On March 21, 2003, the Mdtion
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Court overruled the request (L.F. 46).

Thi s appeal challenges the ruling of the Crcuit
Court, involves the construction of a Rule of this
Court, to wit Rule 29.15, and involves death sentence.
This Court has jurisdiction pursuant to Article V,

Section 3 of the Constitution of the State of M ssouri.

STATEMENT OF FACTS

M. Lyons was charged with three counts of nurder in

the first degree (T.L.F. 1, 15). The State gave notice
of its intent to seek the death penalty (L.F. 19).
Shortly thereafter, M. Lyons attenpted suicide and as a
consequence was ordered to undergo a nental eval uation.
State doctors concluded that M. Lyons suffered from a
severe nental disease of lifelong duration, and that as
a result, M. Lyons was not conpetent to proceed to
trial (T.L.F. 353-362). M. Lyons was adjudged not
conpetent to proceed to trial, and was placed at the
Fulton State Hospital for care, custody and treatnent
for so long as his unfitness endured (T.L.F. 2-3).

On February 23, 1995, a hearing was conduct ed



regarding M. Lyons’ conpetence to stand trial (T.L.F.
7). At that hearing, evidence was adduced fromtwo
psychol ogi sts, Dr. WIlIliam Hol conb, Ph.D. for the State
(2/23/95 Tr.2 2), and Dr. Phillip Johnson, Ph.D. for the
defense (2/23/95 Tr. 40).

Dr. Johnson testified unequivocally that M. Lyons
was not conpetent to proceed to trial because he was not
capabl e of assisting his counsel (2/23/95 Tr. 67).

Though not a nedical doctor, and not shown to be
ot herwi se qualified through questioning regarding
speci ali zed credentials, Dr. Holconb was permtted to
testify concerning psychoactive nedications being
adm ni stered to M. Lyons, and the purported effect
whi ch those nedications had on M. Lyons (2/23/95 Tr. 6,
21). Dr. Holconb testified that M. Lyons was only
“mnimally” conpetent, and that even at that, it was
guesti onabl e whether M. Lyons was “notivated” to assi st

with his defense (2/23/95 Tr. 27). Dr. Hol conb

This pretrial notion hearing transcript is also

contained in this Court’s files.



testified that in order to maintain this mniml |evel
of conpetence, M. Lyons would require nmedication and

hospitalization through trial (2/23/95 Tr. 34-35). No
nmedi cal doctor (psychiatrist) was ever called upon by

the State to support this notion, advanced by Dr.

Hol conb, regardi ng drug-induced m ni mal conpetence.

Upon this limted record, M. Lyons was found
conpetent to proceed to trial (T.L.F. 7). No further
heari ngs regardi ng conpetence were conducted prior to
sent enci ng.

Dr. Bruce Harry, the Departnment of Mental Health
psychiatrist who made the original finding of
I nconpetence (T.L.F. 353), wote a letter to Counsel for
M. Lyons just prior to trial. |In that letter, Dr.
Harry warned that M. Lyons may well not be able to
under stand the proceedi ngs agai nst him and may not be
able to assist with his defense (L.F. 27).

At trial, M. Lyons was unable to assist his trial
attorneys in preparing his defense (L.F. 30-31). Though
the attorneys attenpted to explain to M. Lyons the
meani ng of the proceedings, and nmatters related to tri al
strategy, M. Lyons did not appear to the attorneys to

under stand t hose explanations (L.F. 30). M. Lyons was
very childlike in this state, able to understand only on
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a very rudinentary level (L.F. 30). Wth M. Lyons in
this state, defense attorneys could communicate with
Lyons only on the nost basic |evels, could not explain
t he proceedings in a manner which Lyons could

under stand, and could not extract from Lyons any form of
useful assistance in dealing with his case, save for
basi c investigation information (nanes of famly
menbers) (L.F. 30-31). In the opinion of his Trial
Counsel, M. Lyons did not understand the tri al
proceedi ngs agai nst him and was unable to assist with
t he defense offered at trial (L.F. 30-31).

At M. Lyons’ trial, the jury returned verdicts of
guilty of nurder in the first degree on two counts, and
guilty of involuntary mansl aughter on the remaining
count (T.L.F. 12). Upon one nurder first degree count,
the jury recomended death, upon another nurder first
degree count, the jury could not decide punishnment, and
upon the involuntary mansl aughter count, the jury
recommended a seven year sentence (T.L.F. 12).

Thr oughout those proceedings, the Trial Court never once
I nqui red about M. Lyons’ understanding, or ability to
assi st.

M. Lyons was sentenced by the Trial Court to death
upon each nurder in the first degree count, and to seven

years inprisonnment upon the involuntary mansl aughter

count (T.L.F. 13).



At tinme of sentencing, the Trial Court inquired of
M. Lyons about his understanding of the proceedings,
and M. Lyons responded that there were a | ot of things
that he did not understand (Tr. 1043). The Trial Court
did not inquire further about the cause and extent of
M. Lyons m sunderstanding (Tr. 1039-1043).

On direct appeal, M. Lyons was represented by D.
Terrell Denpsey. State v. Lyons, 951 S.W2d 584, 587
(Mb. banc 1997). Wiile M. Denpsey raised certain issues
on behalf of M. Lyons, M. Denpsey did not raise the
| ssue concerning M. Lyons being forced to trial when
not conpetent. State v. Lyons, supra. The issue
regardi ng conpetence to stand trial was clearly and
del i berately raised by trial counsel (L.F. 31), and was
specifically raised in M. Lyons’ Mition for New Tria
(L.F. 325-327). The Trial Court itself acknow edged
that the issue had been properly preserved for appeal
(Tr. 1038).

M. Denpsey has admitted that his failure to raise
this issue was an oversight on his part, and further has

admtted that, had he properly identified the issue, he
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woul d have raised the issue on appeal (L.F. 33-34).

Upon the issues raised by M. Denpsey, M. Lyons’
convi ctions and sentences were affirned. State v.
Lyons, supra.

M. Lyons’ original Rule 29.15 Petition, and Anended
Petition, were prepared by counsel, and filed on M.
Lyons’ behalf (R L.F. 1, 5, 16). Appointed Counsel for
M. Lyons was Peter Carter. M. Carter considered and
rai sed i ssues chal |l enging the assistance of M. Lyons’
trial counsel.

However, at the tinme that M. Lyons’ Rule 29.15
petition was brought, it was required, per the dictates
of Rule 29.15(a), that all issues regarding
I neffectiveness of counsel, including issues of
I neffective appel |l ate assistance, be brought in such a
Rul e 29. 15 petition. Despite this clear requirenment of
the law, M. Carter never even considered raising
I neffective appell ate assi stance clains on behalf of M.
Lyons, and consequently did not raise any such issues
(L.F. 36-37). Now that the matter has been squarely

brought to M. Carter’s attention, he indicates that he
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believes to be neritorious an ineffective appellate
assi stance claimdue to counsel’s failure to raise upon
di rect appeal the issue of M. Lyons’ inconpetence to
stand trial (L.F. 36-37). M. Carter admts that it was
only by oversight that he did not raise this ineffective
appel | ate assi stance issue (L.F. 36-37).

Li ke trial counsel, M. Carter found M. Lyons to be
I ncapabl e of understandi ng the proceedi ngs, and
I ncapabl e of assisting himw th the proceedi ngs (L.F.
44- 45) .

Upon the grounds raised by M. Carter, the 29.15
noti on was overrul ed on Decenber 30, 1999 (R L.F. 143).

Noti ce of Appeal fromthose rulings was filed on

February 8, 2000 (R L.F. 304). Thereafter, in an
opi ni on i ssued January 31, 2001, the M ssouri Suprene
Court issued its opinion, affirm ng the denial of Rule
29.15 relief. Lyons v. State, 39 S.W3d 32 (M. banc
2001) .

Dr. John Wsner, MD., a psychiatrist and professor
of psychiatry at the University of Kansas, has conducted

an evaluation of M. Lyons, and has revi ewed perti nent
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records fromthe Fulton State Hospital, fromthe Pot osi
Correctional Center, and fromthe proceedi ngs before the
Trial Court (L.F. 39-42). Dr. Wsner has concluded, to
a reasonabl e degree of nedical certainty, that at the
time of M. Lyons’ trial, and ever since, M. Lyons has
not been conpetent to understand the proceedi ngs agai nst
him or to assist with his defense (L.F. 40-41). Dr.

W sner has concluded that this inconpetence is as a
result of the nental disease or defect suffered by M.
Lyons, exacerbated by the nedication given to M. Lyons
to control his behavior (L.F. 40-41). Dr. Wsner has
further determ ned that the evidence is so conpelling

t hat any conpetent nedical practitioner who would have
been called to testify at the tinme of M. Lyons’ trial
woul d have had to have concluded as did he, that M.
Lyons was not conpetent to stand trial (L.F. 41).

All of the aforenentioned information was brought to
the attention of the Modtion Court in a Petition
requesting that the Rule 29.15 proceedi ngs be reopened
in |ight of abandonnment of post-conviction counsel and

in light of M. Lyons’ inconpetence at the tinme of the
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proceedings (L.F. 1-12). In the sane pleading was al so
tendered a supplenmentary Rule 29.15 petition and
suggestions in support thereof, as well as affidavits of
critical wtnesses, setting forth salient facts (L.F.
12-45). Wthout asking for a responsive pleading from
the State, and w thout conducting a hearing of any kind,
I n a one page order, the Mtion Court overruled the
requests (L.F. 46). M. Lyons’ Notice of Appeal to this

Court was tinely filed thereafter (L.F. 47).
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PO NT RELI ED ON

The Motion Court clearly erred in overruling M.
Lyons’ request to reopen his Rule 29.15 proceedi ngs
because said action of the Court violated applicable
provi sions of Mssouri law as interpreted by this Court,
and further violated M. Lyons’ rights to enjoy due
process of |aw and effective assistance of counsel, and
be free fromcruel and unusual punishnment, in derogation
of the 6'", 8" and 14'" Anendnents to the Constitution of
the United States and Article I, Sections 10, 18(a) and
21 of the Constitution of the State of M ssouri in that

1. during M. Lyons trial, direct appeal, and Rule
29. 15 proceedi ngs, M. Lyons did not have the nental
capability to understand the proceedi ngs agai nst him
or to assist in his defense,

2. M. Lyons suffered prejudicial ineffective
assi stance of appell ate counsel when his appointed
appellate attorney failed to raise this conpelling
i ssue on direct appeal despite the fact that the
i ssue was properly preserved,

3. M. Lyons was abandoned by appoi nted post-conviction
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counsel in light of counsel’s utter failure to even
consider or raise issues of ineffective appellate
assi stance during M. Lyons Rule 29.15 proceedi ngs.

Pate v. Robinson, 383 U S. 375, 378 (1966)

Drope v. Mssouri, 420 U. S. 162 (1975)

Strickland v. Washi ngton, 466 U S. 668 (1984)

State ex rel. N xon v. Jaynes, 63 S.W3d 210 (M. banc

2001)

ARGUNVENT

A. Restatenent of Point Relied On

The Motion Court clearly erred in overruling M.
Lyons’ request to reopen his Rule 29.15 proceedi ngs
because said action of the Court violated applicable
provi sions of Mssouri law as interpreted by this Court,
and further violated M. Lyons’ rights to enjoy due
process of |aw and effective assistance of counsel, and
be free fromcruel and unusual punishnment, in derogation
of the 6'", 8" and 14'" Anendnents to the Constitution of
the United States and Article I, Sections 10, 18(a) and

21 of the Constitution of the State of M ssouri in that
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during M. Lyons trial, direct appeal, and Rule

29. 15 proceedi ngs, M. Lyons did not have the nental
capability to understand the proceedi ngs agai nst him
or to assist in his defense,

M. Lyons suffered prejudicial ineffective

assi stance of appell ate counsel when his appointed
appellate attorney failed to raise this conpelling

i ssue on direct appeal despite the fact that the

i ssue was properly preserved,

M. Lyons was abandoned by appoi nted post-conviction
counsel in light of counsel’s utter failure to even
consider or raise issues of ineffective appellate
assi stance during M. Lyons Rule 29.15 proceedi ngs.

B. Standard of Revi ew

The standard of review of a Rule 29.15 notion court's

action is a determ nation of whether the findings and

conclusions of the court are clearly erroneous. State v. Link

25 S.W3d 136, 148-149 (M. banc 2000).

C. The facts in this case clearly denonstrate that M. Lyons

has not

been conpetent throughout State Court proceedi ngs,

t hat M.

Lyons received ineffective appell ate assi stance, and

t hat

M. Lyons was abandoned by post-conviction counsel

1. Shortly after being charged in the underlying case,
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M. Lyons was adj udged not conpetent to proceed to

trial, and proceedi ngs were suspended nore than two

years while M. Lyons was being treated in a nental

hospi t al
By Information filed in the Crcuit Court of Cape

G rardeau County, M ssouri on Cctober 5, 1992, M. Lyons
was charged with three counts of nurder in the first
degree (T.L.F. 1, 15). A day later, the State gave
notice of its intent to seek the death penalty (L.F.
19).°3

Shortly thereafter, M. Lyons attenpted suicide and
as a consequence was ordered to undergo a mental
eval uation. State doctors concluded that M. Lyons
suffered froma severe nental disease of |ifelong
duration, and that as a result, M. Lyons was not
conpetent to proceed to trial (T.L.F. 353-362). M.
Lyons was adj udged not conpetent to proceed to trial,

and was placed at the Fulton State Hospital for care,

Later in the proceedi ngs, venue was changed to

Scott County (L.F. 8).

18



custody and treatnment for so long as his unfitness
endured (T.L.F. 2-3). There M. Lyons remai ned for
better than two years.

2. M. Lyons has an extensive history of nental ill ness,

I ncl udi ng other suicide attenpts

As noted above, State doctors found that M. Lyons’
mental illness is one of life-long duration (T.L.F. 353-
362). Oher anecdotal evidence fromfam |y nenbers
confirmed the extent and |ong duration of M. Lyons’
mental problenms (Tr. 923-977), including evidence
regardi ng other suicide attenpts by M. Lyons (Tr. 894-
896, 927, 958-959).

3. M. Lyons was adjudged conpetent to proceed, despite

a clear professional opinion to the contrary, based upon

limted evidence froma wtness not qualified to render

t he nmedi cal opinion which he did regardi ng conpet ence

I nduced by taking of psychoactive nedication

On February 23, 1995, a hearing was conduct ed
regarding M. Lyons’ conpetence to stand trial (T.L.F.
7). At that hearing, evidence was adduced fromtwo

psychol ogi sts, Dr. WIlIliam Hol conb, Ph.D. for the State
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(2/23/95 Tr. 2), and Dr. Phillip Johnson, Ph.D. for the
defense (2/23/95 Tr. 40). Both psychol ogi sts agreed
that M. Lyons suffered fromthe chronic nental disease
of delusional depression (2/23/95 Tr. 27, 48, 70), and
suffered with hallucinations (2/23/95 Tr. 24, 60-61).
Dr. Johnson testified unequivocally that M. Lyons was
not conpetent to proceed to trial because he was not
capabl e of assisting his counsel (2/23/95 Tr. 67).
Though not a nedi cal doctor, and not qualified
ot herwi se t hrough questioning regardi ng specialized
credentials, Psychol ogi st Hol conb was permtted to
testify concerning psychoactive nedications being
adm ni stered to M. Lyons, and the purported effect
whi ch those nedications had on M. Lyons (2/23/95 Tr. 6,
21). Psychol ogi st Hol conb testified that M. Lyons was
only “mnimally” conpetent, and that even at that, it
was questionabl e whether M. Lyons was “notivated” to
assist with his defense (2/23/95 Tr. 27). Psychol ogi st
Hol conb testified that in order to maintain this mninm
| evel of conpetence, M. Lyons would require medication

and hospitalization through trial (2/23/95 Tr. 34-35).
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No nedi cal doctor (psychiatrist) was ever called upon by
the State to support this notion, advanced by
Psychol ogi st Hol conb, regardi ng drug-induced m ni mal
conpet ence.

Upon this limted record, M. Lyons was found
conpetent to proceed to trial (T.L.F. 7). No further
heari ngs regardi ng conpetence were conducted prior to
sent enci ng.

4. The State psychiatrist who originally found M. Lyons

not conpetent to proceed warned that, once trial began,

Lyons would |ikely not be able to understand the

proceedi ngs

Dr. Bruce Harry, the Departnment of Mental Health
psychiatrist who made the original finding of
I nconpetence (T.L.F. 353), wote a letter to Counsel for
M. Lyons just prior to trial. |In that letter, Dr.
Harry warned that M. Lyons may well not be able to
under stand the proceedi ngs agai nst him and may not be
able to assist with his defense (L.F. 27-28).

5. According to trial counsel, M. Lyons was not

conpetent to assist counsel at trial
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As it turned out, Dr. Harry was right on. M. Lyons
trial attorney, Beth Davis Kerry, indicated that M.
Lyons was unable to assist in preparing his defense
(L.F. 30-31). Though she and cocounsel attenpted to
explain to M. Lyons the neaning of the proceedi ngs, and
matters related to trial strategy, M. Lyons did not
appear to the attorneys to understand those expl anations
(L.F. 30-31). M. Lyons was very childlike in this
state, able to understand only on a very rudi nentary
| evel (L.F. 30-31). Wth M. Lyons in this state,
def ense attorneys could communi cate with Lyons only on
the nost basic |evels, could not explain the proceedi ngs
I n a manner which Lyons coul d understand, and coul d not
extract from Lyons any form of useful assistance in
dealing with his case, save for basic investigation
I nformati on (nanmes of famly nmenbers) (L.F. 30-31). In
Ms. Davis Kerry' s opinion, M. Lyons did not understand
the trial proceedings against him and was unable to
assist with the defense offered at trial (L.F. 30-31).

6. The Trial Court did not inquire regarding M. Lyons’

under st andi ng of the proceedings until tinme of

22



sentenci ng, when M. Lyons expl ained that he did not

under stand t he proceedi ngs

M. Lyons’ trial was had from April 22, 1996 through
April 26, 1996 (T.L.F. 11-12). On April 25, 1996, the
jury returned verdicts of guilty of nmurder in the first
degree on two counts, and guilty of involuntary
mans| aughter on the remaining count (L.F. 12). On Apri
26, 1996, upon one nurder first degree count, the jury
recomrended death, upon another nurder first degree
count, the jury could not decide punishnment, and upon
t he i nvoluntary mansl aughter count, the jury recomrended
a seven year sentence (T.L.F. 12). Throughout those
proceedi ngs, the Trial Court never once inquired about
M. Lyons’ understanding, or ability to assist.

On June 27, 1996, M. Lyons was sentenced by the
Trial Court to death upon each nurder in the first
degree count, and to seven years inprisonnent upon the
I nvol untary mansl aughter count (T.L.F. 13).

At tinme of sentencing, the Court inquired of M.
Lyons about his understandi ng of the proceedi ngs, and

M. Lyons responded that there were a |lot of things that
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he did not understand (Tr. 1043). The Court did not
i nquire further about the cause and extent of M. Lyons
m sunder standi ng (Tr. 1039-1043).

7. Due to oversight, Appointed Appellate Counsel failed

to raise the issue of M. Lyons’ conpetence on appeal,

t hough that issue had been properly preserved for appeal

On July 8, 1996, notice of appeal of these
convi ctions and sentences was filed (T.L.F. 14). On
direct appeal, M. Lyons was represented by D. Terrell
Denpsey. State v. Lyons, 951 S.W2d 584, 587 (M. banc
1997) .

VWhile M. Denpsey raised certain issues on behalf of
M. Lyons, M. Denpsey did not raise the issue
concerning M. Lyons being forced to trial when not
conpetent. State v. Lyons, supra. The issue regarding
conpetence to stand trial was clearly raised in M.
Lyons’ Motion for New Trial (T.L.F. 325-327). The Trial
Court itself acknow edged that the issue had been
properly preserved for appeal (Tr. 1038).

M. Denpsey has admitted that his failure to raise

this issue was an oversight on his part, and has further
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admtted that, had he properly identified the issue, he
woul d have raised the issue on appeal (L.F. 33-34).

Upon the issues raised by M. Denpsey, M. Lyons’
convi ctions and sentences were affirned. State v.
Lyons, supra.

8. Appoi nted Post-Conviction Counsel admts that he

abandoned M. Lyons by failing to even consider, nuch

| ess raise, any issues related to ineffective assistance

of appel |l ate counsel

M. Lyons’ original Rule 29.15 Petition was prepared
by counsel, and filed on M. Lyons’ behalf on Decenber
26, 1997 (R L.F. 1, 5). Counsel then filed M. Lyons’
Amended Petition on March 30, 1998 (R L.F. 1, 16).

At the tinme that M. Lyons’ Rule 29.15 petition was
brought, it was required, per the dictates of Rule
29. 15(a), that all issues regarding ineffectiveness of
counsel, including issues of ineffective appellate
assi stance, be brought in such a Rule 29.15 petition.
VWi | e Appoi nted Counsel for M. Lyons, Peter Carter,
consi dered and rai sed issues chall enging the assistance

of M. Lyons’ trial counsel, M. Carter never even
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considered raising ineffective appell ate assi stance
clains on behalf of M. Lyons, and consequently did not
rai se any such issues (L.F. 36-37). M. Carter
I ndi cates that, now that the matter has been squarely
brought to his attention, he believes to be neritorious
an ineffective appellate assistance claimdue to
appel l ate counsel’s failure to rai se upon direct appeal
the issue of M. Lyons’ inconpetence to stand tri al
(L.F. 36-37). M. Carter admts that it was only by
oversight that he did not raise this ineffective
appel | ate assi stance issue (L.F. 36-37).

Upon the grounds raised by M. Carter, the 29.15
noti on was overrul ed on Decenber 30, 1999 (R L.F. 143).
Notice of Appeal fromthose rulings was filed on
February 8, 2000 (L.F. 304). Thereafter, in an opinion
| ssued January 31, 2001, the M ssouri Suprene Court
I ssued its opinion, affirmng the denial of Rule 29.15
relief. Lyons v. State, 39 S.W3d 32 (M. banc 2001).

9. After thorough evaluation, a psychiatrist, Dr. John

Wsner, MD., has concluded that M. Lyons was not

conpetent at the tine of trial, and renmai ns inconpetent
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to this date

Dr. John Wsner, MD., a psychiatrist and professor
of psychiatry at the University of Kansas, has conducted
an evaluation of M. Lyons, and has revi ewed perti nent
records fromthe Fulton State Hospital, fromthe Pot osi
Correctional Center, and fromthe proceedi ngs before the
Trial Court (L.F. 39-42). Dr. Wsner has concluded, to
a reasonabl e degree of nedical certainty, that at the
time of M. Lyons’ trial, and ever since, M. Lyons has
not been conpetent to understand the proceedi ngs agai nst
him or to assist with his defense (L.F. 40-41). Dr.

W sner has concluded that this inconpetence is as a
result of the nental disease or defect suffered by M.
Lyons, exacerbated by the nedication given to M. Lyons
to control his behavior (L.F. 40-41). Dr. Wsner has
further determ ned that the evidence is so conpelling

t hat any conpetent nedical practitioner who woul d have
been called to testify at the tinme of M. Lyons’ trial
woul d have had to have concluded as did he, that M.
Lyons was not conpetent to stand trial (L.F. 41).

D. It was a gross constitutional violation for M. Lyons
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to be put to trial and appeal, as he was, whil e not

conpet ent

1. Forcing to Trial One who is Mentally | nconpetent

Vi ol ates Substantive Statutory and Constitutional Rights

Conviction of an accused while he is legally
I nconpetent violates the dictates of Section 552.020
RSMO and the 14'" Amendnent right to due process of |aw

Pate v. Robinson, 383 U S. 375, 378 (1966); Drope V.

M ssouri, 420 U S. 162, 171-172 (1975); Reynolds v.
Norris, 86 F.3d 796, 799-800 (8" Cir. 1996). In order
to be conpetent to stand trial, the accused nust have a
present ability, at time of trial, to consult with his
| awer with a reasonabl e degree of rati onal
under st andi ng, and nust have a rational and factual
under st andi ng of the proceedi ngs against him Drope v.
M ssouri, 172; Dusky v. United States, 362 U S. 402
(1960); Reynolds v. Norris, supra.

Placing on trial a person who is not conpetent
anounts to plain error, resulting in manifest injustice
or a mscarriage of justice. Pate v. Robinson, 384,

Cooper v. Cklahoma, 517 U. S. 348, 354, fn. 4 (1996);
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Reynolds v Norris, supra.
Conpetence to stand trial is rudinmentary, for upon
It depends the main part of those rights deened
essential to a fair trial, including the right to
effective assistance of counsel, the rights to
summon, to confront, and to cross-exam ne w tnesses,
and the right to testify on one’s own behalf or to
remain silent wthout penalty for doing so. An
erroneous determ nati on of conpetence threatens a
f undament al conponent of our crimnal justice
systemthe basic fairness of the trial itself.
Reynol ds v. Norris, supra, quoting Cooper V.
Okl ahoma, 353.
I f a defendant chall enges that this substantive right
was abridged, he nust be prepared to prove that it is
nore likely than not (i.e. by a preponderance of the
evidence) that he was tried and convicted while nentally
I nconpetent. Cooper v. Cklahoma, 355-368.

2. There is a Concomtant Right to an Adequate Hearing
to Determ ne Conpetence to Proceed to Trial

The substantive right to not be tried while
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I nconpetent is safeguarded by a separate procedural
right to a process through which the trial court can
accurately determ ne the defendant’s conpetence prior to
trial. Section 552.020 RSMO, Drope v. Mssouri, 172-
173; Reynolds v. Norris, supra. This right is not
properly safeguarded by a single, pretrial hearing, but
rat her necessitates the trial court’s active vigilance,
even sua sponte, throughout the proceedi ngs. Drope v.
M ssouri, 181; Reynolds v. Norris, supra.

In order to establish denial of this procedural
right, the defendant need only establish that, at the
time of trial, a reasonable jurist could have a “bona
fide doubt” about his conpetence. Pate v. Robinson,
385; Reynolds v. Norris, 800-801.

3. In assessing conpetence, courts nust consider the

totality of the circunstances, with special attention to

particular matters

It is incunmbent upon the trial court to weigh the
totality of the circunmstances in assessing conpetence,
taking into account particularly

any prior nedical opinion as to the conpetence

30



of the defendant to stand trial;

t he defendant’s prior history of nental

probl ens;

t he opi ni on about the defendant’s conpetence

of fered by his attorney;

t he defendant’s actions or inactions while in

Court at trial.
Drope v. M ssouri, 180; Reynolds v. Norris, supra,;
McGregor v. G bson, 248 F.3d 946, 954-955 (10'" Gir.
2001) .

4. The Avail abl e Evi dence Denonstrates, not only that

there was a Bona Fide Doubt about M. Lyons’ conpetence,

but also that M. Lyons was, nore |likely than not,

| nconpetent, and thus M. Lyons is entitled to have his

convi ctions and sentences set aside

As already detail ed above, nearly all of the
evi dence avail able to the Trial Court inexorably led to
t he concl usion that Andrew Lyons was not conpetent to
stand trial.
M. Lyons had a long history of nmental illness,

I ncluding suicide attenpts (Tr. 894-896, 923-
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977) ;

Dr. Bruce Harry, MD., the State' s psychiatrist,
aut hored the original report finding M. Lyons

I nconpetent to proceed to trial due to effects
fromM. Lyons |ife-long nental illness (T.L.F.
353-362);

Dr. Harry’'s m sgivings about M. Lyons
conpetence remai ned so strong that he reiterated
those m sgivings to Counsel for M. Lyons on the
eve of trial (L.F. 27-28);

The Trial Court itself found M. Lyons

I nconpetent, and left M. Lyons conmtted to the
State Hospital for better than two years (T.L.F.
2-7);

Def ense Counsel believed M. Lyons inconpetent
based upon counsel’s total inability to have
comruni cation with M. Lyons about any
substantive | egal issues, and upon M. Lyons’
inability to provide any significantly useful

I nformati on about his case (L.F. 30-31);

VWhen finally directly asked, at tine of
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sentencing, M. Lyons hinself told the Court
that he did not understand the proceedi ngs

against him (Tr. 1039-1043).

The |l one claimof conpetence cane from State

psychol ogist, Dr. WIliam Hol conb. But even

Psychol ogi st Hol conb’ s opi nion cane | oaded with

provi sos:

That M. Lyons suffered mental illness conplete
wi t h del usi ons and hal l uci nations (2/23/95 Tr.
24, 27);

That M. Lyons was “m nimally” conpetent
(2/23/95 Tr. 27);

That M. Lyons’ mnimal conpetence could be had
only with proper nedication (2/23/95 Tr. 6, 21);
That M. Lyons shoul d be hospitalized pending

trial (2/23/95 Tr. 33-35).

There were strong reasons to not accept Psychol ogi st

Hol conb’ s opi nion when it was offered. First,

Psychol ogi st Hol conb’s opinion relied at its bottom on

his notion that nedicines being used could render M.

Lyons conpetent. The State never denonstrated that
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Psychol ogi st Hol conb was qualified to venture an opinion
about whet her the nedical regine being used with M.

Lyons was adequate to nedically induce conpetence.?

*‘Of course, as it turns out, Dr. Wsner, a nedical
doctor, has determ ned that the particul ar nedicines
used with M. Lyons actually nmade M. Lyons’

I nconpetence worse (L.F. 39-42). Certainly, the Trial
Court could not have been aware of Dr. Wsner’s opinion,
coming as it has years after M. Lyons’ trial. However,
Dr. Wsner’s opinion does highlight the obvious error,

commtted by the Trial Court, in accepting a nedical
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Second, Psychol ogi st Hol conb’s opinion ran contrary to
opinions by the State's psychiatrist, Dr. Harry,
expressed both before and after Hol conb’s appearance
before the Court (T.L.F. 353-362; L.F. 27-28). Third,
Psychol ogi st Hol conb’s opinion ran contrary to the
opi ni on of anot her psychologist, Dr. Phillip Johnson,
that M. Lyons was not conpetent (2/23/95 Tr. 67).

But it was just that nuch nore unreasonable for the
Trial Court to continue to rely upon that |one opinion
from Psychol ogi st Hol conb, wi thout nore, when the case
finally went to trial some fourteen nonths later (T.L.F.
14-15). After the February, 1995 hearing at which
Hol conb testified, the Court never inquired on the
matter again until tinme of sentencing, sixteen nonths
| ater, at the end of June of 1996 (Tr. 1039-1043). And
t hen, when M. Lyons said he did not understand the

proceedi ngs, the Court did not inquire further, and

opi ni on from Psychol ogi st Hol conb, one not qualified to

gi ve such an opi ni on.
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merely acknow edged the position taken by the defense
all along, that M. Lyons was not conpetent to proceed
(Tr. 1038).

At the very least, all of this should have left with
a reasonable jurist a bona fide doubt about M. Lyons’
conpet ence.

These facts, even standing alone, make it nore
likely than not that M. Lyons was not conpetent at the
time of trial. But, when he takes on this higher burden
to prove his inconpetence by a preponderance of the
evidence, M. Lyons does not have to settle for only
those facts available at tinme of trial. He may, as he
has, resort to any new evidence which can be garnered to
establish that it was nore likely than not that he was
not conpetent at time of trial. Reynolds v. Norris,
802-803; State v. Carroll, 543 S.W2d 48, 51
(Mb. App. Spg. Di st. 1976).

Si nce he could, M. Lyons has endeavored in advance
to neet his burden of proof by calling on Dr. John
W sner, a nmedical doctor, a psychiatrist, a professor of

psychiatry at the University of Kansas (L.F. 39-42).
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Dr. Wsner has thoroughly evaluated the matters by
pouring through the available witten data, and by
personally exam ning M. Lyons (L.F. 39-41). Dr. Wsner
has concluded that M. Lyons was not conpetent at tine
of trial (L.F. 40-41). And, Dr. Wsner has taken things
a step further. Dr. Wsner has concluded that no one
trained in nmedicine could have concluded any differently
(L. F. 41).

VWhen Dr. Wsner’s studi ed opinions are taken
together with all of the other available information, it
I's indeed nore likely than not that M. Lyons was not
conpetent at time of trial. Thus, M. Lyons is entitled
to have his convictions and sentences set aside
accordi ngly. Cooper v. Cklahoma, supra.

5. By Failing to Raise this |Issue on Direct Appeal,

Appel | ate Counsel Rendered Prejudicially Ineffective
Assi st ance

In order to denonstrate that ineffective appellate
assi stance occurred, a defendant nust establish that
counsel’s failure to raise an argunent was objectively
unr easonabl e, and that there is a reasonable probability

that the result of the direct appeal woul d have been
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different if the argunment had been nade. Strickland v.
Washi ngton, 466 U.S. 668, 688, 694 (1984); Carter v.
Bower sox, 265 F.3d 705, 713-714 (8'" Cir. 2001); Roe v.
Del o, 160 F.3d 416, 418 (8'™" Cir. 1998).

Failure to raise the issues here fits precisely the
nol d of ineffective appellate assistance. As noted
al ready above, these issues were conpelling, by |aw
shoul d have been decided differently by the Trial Court,
and woul d have resulted in a different outcone had the
| ssues been raised. Drope v. Mssouri, supra; Cooper V.
Okl ahoma, supra. These issues were properly preserved,
and readily ascertainable by conpetent counsel (Tr.
1038; T.L.F. 325-327).

VWil e sonetines it can be argued that failure to
rai se an i ssue anmpunts a tactical decision by appellate
counsel, such an argunment cannot be nmade when counse
admts that the issue has nmerit, and that the failure to
rai se the i ssue was an oversight. Carter v. Bowersox,
716; Roe v. Delo, 419. Here, appellate counsel
forthrightly and courageously admtted that he did not

rai se the i ssues because he overl ooked them that he had
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no strategic reason for failing to raise the issues, and
t hat he woul d have rai sed the i ssues had he identified
them (L. F. 33-34).

E. Because M. Lyons was abandoned by post-conviction

counsel regarding i ssues of ineffective appell ate

assi stance, and because M. Lyons was not conpetent at

the time of his post-conviction proceedi ngs, the Mbtion

Court’s ruling was clearly erroneous, and M. Lyons nust

be permtted to raise issues of ineffective appellate

assi stance now

This Court’s Rule 29.15 places strict tinme limts
upon the bringing of post-conviction proceedi ngs under
Its aegis. However, this Court has recogni zed an
exception to those tinme limts when appoi nted counse
defaults in carrying out the obligations inposed upon
him and thereby abandons the Moyvant. Sanders v. State,
807 S. W 2d 493, 494 (M. banc 1991); Luleff v. State, 807
S.W2d 495, 497 (Mo. banc 1991); State v. Bradley, 811
S.W2d 379, 384 (M. banc 1991).

VWhen it canme to issues of ineffective appellate

assi stance, M. Lyons was conpl etely abandoned by his
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Counsel .

As background for explaining this abandonnent, it
shoul d be recalled that, for many years, issues of
I neffective appell ate assistance were addressed directly
with the appellate Court via a Motion to Recall the
Mandate. Reuscher v. State, 887 S.W2d 588, 591
(Mb. banc 1994). All of that changed when Rul e 29. 15(a)
was anmended to include the requirenent that issues
rai sed include clainms of ineffective appellate
assi stance. M. Lyons’ case was one of the first to
whi ch the new Rule 29.15 appli ed.

As noted al ready above, appointed post-conviction
Counsel has candidly admtted that he conpletely
abandoned M. Lyons when it canme to issues regarding
I neffective appellate assistance (L.F. 36-37). Because
of that abandonnent, M. Lyons shoul d have been entitled
to reopen his Rule 29.15 proceeding to now advance the
I ssues regarding the failure of his appellate counsel to
chall enge M. Lyons’s conviction and sentence based upon
M. Lyons’ |ack of conpetence at tinme of trial; the

Motion Court clearly erred in failing to so find. State
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ex rel. Nixon v. Jaynes, 63 S.W3d 210, 217-218 (M. banc
2001) .

There is further reason for M. Lyons to be
permtted to reopen his Rule 29.15 proceeding. That
reason cones in light of the opinion rendered by Dr.
Wsner (L.F. 39-42). At the tine that M. Lyons 29.15
case was active before this Court, M. Lyons was not
capabl e of understandi ng those proceedi ngs, or
assisting. Dr. Wsner’s opinion in this regard is
confirmed by M. Carter’s experiences and observations
(L.F. 44-45). Like trial counsel, M. Carter was unable
to comunicate with M. Lyons on any anything other that
a very rudinentary level (L.F. 44-45). Such opinions by
Counsel are to be given special credence since
“[d] efense counsel is often in the best position to
determ ne whether a defendant’s conpetency is
guestionable.” MG egor v. G bson, 248 F.3d 946, 960
(10'" Gir. 2001).

VWhen a person is inconpetent, he is not capable to
wai ve, and thus cannot be deened to have wai ved, any

rights he m ght have. "~ Pate v. Robinson, 383 U S. 375,
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384 (1966); Adams v. Wainwight, 765 F.2d 1356, 1359
(11'"" Gir. 1985); Horace v. Wainwight, 781 F.3d 1558,
1564 (11'" Cir. 1986). Put another way, since M. Lyons
was i nconpetent at the tinme of his appeal (L.F. 39-42),
M. Lyons cannot be deened to have acquiesced in his
counsel’s failure to rai se upon appeal the issue of
Lyons’ |ack of conpetence at the tinme of trial. And,
since M. Lyons was inconpetent at the time that Rule
29. 15 proceedi ngs were open before the Mtion Court
(L.F. 39-45), M. Lyons cannot be deened to have

acqui esced in his counsel’s failure to raise the issue
of appellate counsel’s ineffectiveness.

Thus, because M. Lyons was abandoned by post -
convi ction counsel, and because M. Lyons was not
conpetent to waive his rights to a full hearing of al
| ssues before this Court, the Mtion Court clearly erred
in failing to permit M. Lyons to reopen his Rule 29.15
proceedi ng, to permt advancenent of the issues of
I neffectiveness of appellate counsel, and M. Lyons’

I nconpetence at tine of trial.
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CONCLUSI ON

VWHEREFORE, in light of the foregoing, M. Lyons
prays that this Honorable Court reverse the judgnment of
the Motion Court, and remand the matter with directions
that the Mdtion Court reopen his Rule 29.15 proceedi ngs
to raise the issues described in his proposed anended
pleading (L.F. 12-45). M. Lyons additionally prays for
any other and further relief which the Court may deem

just and proper under the circunstances.
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Respectfully submtted

FREDERI CK A. DUCHARDT, JR
Mb. Bar # 28868

P.O. Box 349, 110 E. 6'" st.
Kear ney Md. 64060

Phone: 816-628-9095

Fax: 816- 628- 9046
ATTORNEY FOR ANDREW LYONS
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